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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

 
Sessions Case No. 260 of 2010 

Under section 376 I.P.C  
(Arising out of G.R. Case No. 985 of 2010) 

 
    State of Assam       
     –Vs–  
     Sri Tuntun Koch  ...Accused  
 

 
Present 

Ms. A. Ajitsaria, AJS,  
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

  
 
Date of Evidence    :  18.08.2012, 04.07.2012, 09.12.2013, 27.01.2014,  
                               29.04.2014, 25.09.2014, 26.05.2015, 10.09.2015 
Date of Argument   : 17.5.2016, 3.6.2016   
Date of Judgment   : 3.6.2016  
 
 
For the State          :  Sri Khemraj Adhikary, Addl Public Prosecutor. 
For the accused      :  Sri S.E. Alam, Sr. Advocate 
   Sri A Bhuyan, Advocate 

 

 

J U D G M E N T 

1. The prosecution case, in a nutshell, one Tapan Borah lodged an FIR at 

Rakashmari Out Post on 2.6.2010 stating, inter alia, that on 3.5.2010 at around 

5.30 pm, taking advantage of absence of other family members in house, Tuntun 

Koch (Das) committed rape upon “X”, a dumb and physically challenged person. 

The same was registered as Dhekiajuli Police Station Case No. 185/2010.  

 

2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Sri Tuntun Koch @ Das under section 448/376 IPC. 
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3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the learned Judicial Magistrate First Class, Sonitpur, Tezpur.   

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the CrPC, formal charge u/s 376 IPC was framed, read over and explained 

to the accused to which he pleaded not guilty and claimed to be tried. Hence, this 

trial. 

 

5. In support of the case, the prosecution examined eight witnesses and 

defence examined two witnesses. The plea of defence is of total denial.   

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the Cr. PC. 

 

POINTS FOR DETERMINATION 

 

Whether the accused person committed rape upon “X”? 

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides. 

 

DECISION  AND REASONS THEREOF 

 

8.  PW 1, Dr. Achinta Kr. Baruah deposed that on 3.6.2010 he examined “X” in 

connection with Dhekiajuli PS Case No. 185/10 and found the following: “Breast 

well developed, pubic and auxiliary hair in abundance, vulva and vagina healthy 

and intact, hymen found torn and old tear with patulous vagina”. PW 1 stated that 

there was no sign of rape on her body and age of the person was above 18 years. 

PW 1 exhibited the medical report as Ext 1. In cross examination, PW 1 opined 

that the victim was habituated to sexual intercourse. 
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9. PW 2, Smt Kanaklata Borah, mother of the victim deposed that the occurrence 

had taken place on 13.5.10 at around 5.30 pm. PW 2 stated that she had gone to 

the house of co-villager to attend a marriage ceremony and her daughter was at 

home. PW 2 stated that her daughter was dumb and she could utter only the 

words “mother” and “father”. PW 2 stated that when she returned home, her 

nephew, Prabin Bora informed her that the accused committed rape on her 

daughter “X” by closing the door of their house. PW 2 stated that Prabin Borah 

had seen the incident when he had come to take straw from their house. PW 2 

stated that when the accused heard his/Prabin Borah’s, voice, the accused came 

out by opening the door. PW 2 stated that her daughter’s hair was dis-leveled, her 

clothes in a disorderly state and she was crying. PW 2 stated that on the said day, 

she had not met the accused. On the next day, she enquired from the accused as 

to why he had done the same to her daughter, whereupon he stated that he 

would accept her daughter. PW 2 stated that thereafter, the accused person’s 

sister and brother-in-law helped the accused to escape. PW 2 stated that at the 

time of occurrence, her husband was not at home and she had informed the 

Gaonburha about the incident. The Gaonburha declined to extend any help and 

thereafter she informed AAKRASU about the incident and Tapan Borah one of the 

members of the said organization filed the FIR. 

 

10.  In cross-examination, PW 2 stated that her nephew, Prabin Borah had 

informed her about the occurrence after she had returned from the marriage 

ceremony. PW 2 stated that his husband’s elder brother was married to the elder 

sister of the accused and on the said count, the accused was known to them. PW 

2 stated that they were in visiting terms with the family of the accused, which 

hailed from Sirajuli, situated about 12/14 miles away from their house. PW 2 

denied that she had not lodged a case before the police when she came to know 

about the incident from Pranab Borah; that the accused had fled by opening the 

door after hearing the voice of Prabin Bora. PW 2 denied the suggestion that she 

had not stated before the I/O that her daughter’s clothes were disorderly and she 
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was weeping; that on being asked the next morning, the accused told her that he 

would take her daughter; that the sister and brother-in-law of the accused had 

helped the accused to escape and that on being informed AAKRASU member 

Tapan Borah lodged the FIR. PW 2 stated that they had no objection if her 

daughter was given in marriage to the accused. PW 2 denied the suggestion that 

they wanted to marry their daughter with the accused and since the accused had 

declined to marry her daughter because of her dumb condition, false case was 

registered against him in order to put the accused under pressure. 

 

11. PW- 3, Moromi Kakati Kalita deposed that the occurrence took place in the 

year 2010. “X”s sister, Hiramoni Bora came to their house and told them that Aunt 

Kunti Bora’s younger brother had raped “X”. PW 3 stated that they went to “X”’s 

house. PW 3 stated that though “X” was deaf, she understood everything but she 

could not speak. PW 3 stated that there were three beds in one room of their 

house and Nizara showed them the bed on which the victim forcibly committed 

rape. PW 3 stated that Nizara showed by actions how aunt Kunti Bora’s brother 

had gagged her and pressed her chest.  

 

12. In cross examination, PW 3 stated that police had recorded her statement. 

PW 3 denied the suggestion that she had not stated before the I/O that the 

victim’s sister had come to their house and reported that Khuri’s brother 

committed rape upon her sister, that then she had gone to her house and on 

enquiry, “X”, showed with signs that she was dragged to the bed and her chest 

were pressed and was gagged.  PW 3 denied the suggestion that Hiramoni had 

not gone to their house, that she had not reported them as such; that “X” had not 

showed her by signs. 

 

13. PW- 4, Sri Tapan Bora deposed that at the time of the alleged occurrence, 

he was the Secretary of Koch Rajbonshi Students Union, Amtol Bhelgaon 

Naharbari Branch. PW 4 stated that the victim’s mother had written to the 

Students Union that the one person named Tuntun Bora had raped her daughter 
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“X”. On receipt of the complaint, they went to the house of Kanaklata Bora, 

mother of the victim girl and enquired about the occurrence and thereafter he 

lodged FIR (Ext 2). 

  

14. In cross examination, PW 4 stated that he had not given the written 

complaint which the Student’s Union received from the mother of the victim to the 

police. PW 4 stated that other members of the Students Union were there, along 

with him when, they had visited the place of occurrence. PW 4 stated that he did not 

remember the names of the boys who had accompanied him to the house of the 

victim.  PW 4 stated that he did not have personal knowledge of the occurrence. PW 

4 denied that the victim’s mother had not lodged any written complaint with the 

Student’s Union and that she had not reported to them that the accused had 

committed rape on her daughter.  

 

15. PW- 5, Sri Prabin Bora deposed that he had gone to collect straw from the 

house of Jiban Bora. PW 5 stated that he saw “X” and Tuntun in the verandah. PW 

5 was declared hostile at the instance of the prosecution.  

 

16. In cross examination by prosecution, PW 5 denied the suggestion that he 

had stated before the IO to the effect that on the date of occurrence, in the 

evening he had gone to the house of  “X” to collect straws, not seeing anyone 

around and finding the door of the house to be closed, he called “X”, by name. 

Then, Tuntun Das came out from inside the house, dashed against him near the 

verandah and started screaming in fear. “X” was standing near the bed and crying 

and he then took “X” to his house. There, on being asked, she told by way of sign 

language that Tuntun Das had committed rape upon her. Later, when her mother 

etc came to their house, he told her mother about the occurrence and “X” too 

informed her mother in sign language about the occurrence of rape.” 

 

17. In cross examination by defence, PW 5 stated that his house was near the 

house of “X”, he had no enmity with the family members of “X” or with “X”. PW 5 
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stated that the accused was not related to him.  PW 5 stated that he had not 

stated before the I/O in the manner being attributed to him by the Ld Public 

Prosecutor. PW 5 stated that he did not know what the police had written and 

shown as his statement. PW 5 stated that the accused was related to “X” from her 

sister in law’s side and the accused used to frequently visit their house. PW 5 

stated that “X” was the niece of the accused and they used to visit various places 

together. 

 

18. PW- 6, Sri Nabin Bora deposed that the victim was his niece and the 

accused was his sister’s brother. PW 6 stated that he had heard that the accused 

had raped “X”. PW 5 was declared hostile at the instance of the prosecution.  

 

19. In cross examination by prosecution, PW 5 denied that he had stated before 

the I/O that “on the next date of the occurrence, Prabin Bora and other persons of 

the village came to my house and the accused on being asked, confessed before 

them that he had committed rape upon “X”; that because the elders were not there 

in the house of the victim, the accused could escape.” 

 

20. In cross examination by defence, PW 6 stated that when he came back to his 

house, he had heard from the villagers that the accused had committed rape upon 

“X”. PW 5 stated that he did remember the names of the people from whom he had 

heard about the incident. PW 6 stated that next day, Prabin and others had not 

visited his house and neither had they asked anything to the accused, in his house. 

PW 6 stated that he had not stated before the I/O as narrated by the Public 

Prosecutor. PW 6 denied the suggestion that when he heard about the allegations, 

he had asked both the accused and the victim, however, both had denied about the 

allegation.  PW 6 stated that before the occurrence, his elder brother and his sister-

in-law wanted to give the accused, in marriage to “X” but the parents of the accused 

declined as, “X” was dumb. PW 6 stated that the he had not stated before the I/O 

that the accused had run away from their house. 
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21. PW-7, “X” (Dumb) through interpreter, Sri Shyam Prasad Sharma, 

Graduate Teacher, Deaf and Dumb School , Kahilipara. The Court noticed the 

demeanour of the victim and recorded that the victim understood what was 

spoken to her; she could express herself but she could not speak; she tried to 

communicate by speech and hand; that she was uneducated and did not know 

sign language. PW 7 stated that the accused clasped her and forcibly threw her on 

the bed, she tried to resist but she could not. PW 7 stated that the accused pulled 

her clothes. PW 7 stated that the accused, touched her cheeks. PW 7 stated that 

the accused, pressed her breast. PW 7 stated/showed that the accused opened 

her clothes and pushed his private part inside hers.  

   

22.  In cross examination, PW 7 stated that Prabin had seen when Tuntun was 

there. PW 7 stated that she had stated before Moromi and Prabin what Tuntun had 

done. PW 7 stated that Tuntun was a cousin and he often came to their house. PW 7 

denied the suggestion that her father wanted to give the accused in marriage to her. 

PW 7 stated her uncle’s house was near her house and Tuntun sometimes used to 

reside there. PW 7 stated that Tuntun was served with tea whenever he used to 

come to their house. PW 7 stated that she had informed about the occurrence to her 

mother after 1 day of the occurrence. PW 7 stated that Prabin informed about the 

occurrence to her mother and thereafter, next day she had informed about the same 

to her. PW 7 stated that on the date of occurrence she was alone in the house, her 

parents were not there at home and that they had gone out. PW 7 denied the 

suggestion that the accused had not forcibly touched her body nor had he committed 

sexual intercourse with her forcibly; that since the accused was a regular visitor in 

their house, her father wanted to give her in marriage with the accused and since 

the accused refused to marry her as she was dumb, they had given a false case 

against the accused person. PW 7 denied the suggestion that the accused did not 

insert his private part in that of hers; that she had not told Moromi or Prabin that the 

accused forcibly had sexual intercourse with her; that at the time of occurrence she 

was a fully grown up girl, having attained majority and she was inclined towards the 

accused as he was a regular visitor to their house. 
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23. PW- 8, Sri Bholaram Borah stated that on 2.6.2010 he was posted as IC 

Rakasmari OP under Dhekiajuli PS and on the said date, he received FIR being Ext 

2 from Tapan Bora, after which recording of GDE No.23 was forwarded to OC 

Dhekiajuli PS for registration. PW 8 stated that the said FIR was registered as 

Dhekiajuli PS Case No. 185 of 2010 dated 3.6.2010 u/s 376 IPC and he took up 

the investigation of the case, visited the place of occurrence, drew sketch map 

(Ext 3), and recorded the statement of witnesses. PW 8 stated that the victim girl 

was sent for medical examination and her statement was recorded by the Ld 

Magistrate U/s 164 CrPC. PW 8 stated that the accused was arrested and 

forwarded to the Court of the Ld Chief Judicial Magistrate, Sonitpur, Tezpur. PW 8 

stated that on completion of investigation and being satisfied, he submitted 

chargesheet (being Ext 4) against the accused person. PW 8 confirmed the 

statement of PW 5/Prabin Borah (Ext 5) and PW 6/Nabin Borah (Ext. 6). 

 

24. In cross examination, PW 8 stated that the alleged occurrence had taken 

place on 20.5.2010 and the FIR was filed on 2.6.2010. PW 5 stated that Kanaklata 

Bora had not stated before him that Prabin Borah informed her that after hearing the 

voice of Prabin, accused came out by unlocking the door and Prabin saw Nizara in an 

awful condition with her clothes disarrayed and that Nizara was crying. PW 8 stated 

that Kanaklata Bora had not stated before him that on the next day of occurrence, 

when Kanaklata asked the accused, the accused promised to take Nizara but the 

sister and brother in law of the accused made the accused to flee from the place of 

occurrence. PW 8 stated that Kanaklata had not stated before him that as her 

husband was not at home, she reported the matter to the Secretary and Secretary 

Tapan Bora filed the case. PW 8 stated that PW 3/Moromi Kakaty did not state 

before him that “X s sister Hiramoni Bora came to their house and told them that 

Aunt Kunti Bora’s brother had raped X ” and that “X” showed with signs that she was 

dragged to the bed and her chest were pressed and she was gagged.” PW 8 stated 

that Nabin Borah and Prabin Borah had not stated before him as stated in his 

examination in chief and that they had not stated in the manner as recorded by him 
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in Ext 5 and Ext 6. PW 8 stated that he had recorded the statement u/s 161 of “X” as 

interpreted by her mother and Morami Kakaty, as “X” was dumb. PW 8 denied the 

suggestion that “X” had not stated that the accused had committed rape on her; that 

other witnesses had made false allegations against the accused person. 

 

25. DW 1, Tarun Chandra Bhuyan deposed that day after the alleged 

occurrence, Kanaklata Borah/mother of the girl (whom they called Benga) came 

and said that an occurrence had taken place in respect of her daughter which 

related to the accused as he had allegedly misbehaved with her daughter and 

thus, she has requested for a meeting to be called. DW 1 stated that a meeting 

was called in the house of Kanaklata Bora and the same was attended by the 

villagers. DW 1 stated that Kanaklata’s brother-in-law had married the sister of the 

accused and that they too had come to the meeting. DW 1 stated that since no 

proof could be given by Kanaklata, the meeting came to a conclusion that the 

accused was not to be blamed. DW 1 stated that Kanaklata wanted to give her 

daughter in marriage with the accused, but since she was a dumb, he had refused 

to marry her. 

  

26. In cross examination, DW 1 stated that he had not brought any document 

to show that he was a Govt Gaonbura. DW 1 stated that Jagat Bhuyan (since 

deceased), Chandra Kanta Bora and others were there in the meeting. DW 1 

stated that they had not prepared a written resolution of the meeting. DW 1 stated 

that the accused was not present in the meeting, his brother was present. DW 1 

stated that he could not say whether the police had recorded the statement of 

some persons who were present in the meeting. DW 1 denied the suggestion that 

no meeting in connection with the occurrence had been held and that in the 

meeting no proof of the allegations could be given by the complainant. 

  

27. DW 2, Smt Hiranya Borah deposed that both “X” and her house were in the 

same compound. DW 2 stated that Tuntun used to come to their house and “X” 

also used to visit her house. DW 2 stated that since Tuntun used to visit “X”’s 
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house, her parents put forward a proposal that Tuntun should be given in 

marriage to “X” to which she had responded by saying that she would have to ask 

the parents of Tuntun. DW 2 stated that she asked the parents of Tuntun but they 

declined, as “X” was dumb and deaf. DW 2 stated that thereafter, she informed 

the parents of “X” about the same whereafter, a false case was given against 

Tuntun, as they had felt bad. DW 2 stated that there was a meeting in the village 

where Gaonbura Tarun Bhuyan and other persons were present. DW 1 stated that 

no resolution could be taken in the meeting as “X’s parents could not prove 

anything in the meeting. 

  

28. In cross examination, DW 2 stated that there are about 6 -7 houses near 

her and X’s house; the residents of the said houses did not know anything about 

the case. DW 2 stated that she had not brought any proof of identity to show that 

she was the daughter-in-law and “X” was her niece. DW 2 stated that she had not 

filed any proof of residence or document of a meeting. DW 2 denied the 

suggestion that she had deposed falsely to the effect that X’s parents had given a 

proposal that Tuntun should marry “X” and that a false case had been lodged by 

them. 

  

29. The accused in the instant case is faced with the charge of having forcibly 

committed sexual intercourse with “X” on 13.5.2010. It is to be noted that “X”, the 

alleged victim girl is dumb and her statement before the I/O and Learned 

Magistrate was recorded with the assistance of her mother/PW2. Before this Court 

her statement was recorded with the assistance of an interpreter, though, she was 

uneducated.  From the evidence of the witnesses it is seen that PW 2, the mother 

of “X” was not present in her house at that time and date of the alleged 

occurrence. “X” has stated that the accused took her inside the room, gagged her 

mouth, opened her clothes and committed penetrative sexual intercourse with her. 

Before the Learned Magistrate she has stated that on hearing a neighbour’s voice, 

the accused fled to his sister’s house which was situated nearby. It is on record 

that the house of the sister of the accused/DW2 was near the house of the alleged 
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victim girl, however there is nothing on record to suggest that PW 5, who was the 

person who had seen both X and PW 5, see the accused go in his sister’s house. 

 

30. The prosecution has adduced the evidence of Prabin Bora/PW 5 in order to 

prove that PW 5 was the person who called “X” by name, hearing which, the 

accused came out from the room in a nervous condition and fled. Whereafter, PW 

5 had seen “X” stand near the bed and cry. The said PW 5 resiled from his 

statement before the I/O and before this Court he has stated that he had seen 

both the accused and “X” in the varandah and what had been recorded by the I/O. 

Statement of PW 5, as recorded by the Learned Magistrate shows that the said 

witness has stated that he had seen the accused come out from the house of “X” 

in a nervous condition and seeing him he had fled. PW 5 had further stated before 

the Ld Magistrate that he had seen “X” standing near the bed crying. What is note 

worthy in the statement of PW 5 is that nowhere has it been elicited from him as 

to the condition in which he had found the alleged victim girl. The latter assumes 

significance in view of the fact that “X” has stated that her clothes were open and 

forcible penetrative sex was committed by the accused.  Be that as it may, fact 

remains that PW 5 has not supported his earlier statement before the IO.  

 

31. Coming to the evidence of PW 7, the alleged victim girl/X, it is to be 

assessed whether her version is trustworthy and reliable. The defence has elicited 

from PW 2 and X that the accused, being a relative, used to visit the house of DW 

2, who was his relative. X has also admitted that whenever the accused used to 

visit their house they had played host to him. This indicates that the accused was 

not a stranger to the family of “X”. It is also on record that house of the relative of 

the accused/DW 2 were in fact, in the same compound. There is no evidence on 

record as to the manner of entry of the accused in the house of “X” or the purpose 

of his visit, there is nothing to suggest that the accused forcibly entered the house 

of X, when none was present nor anything on record which is suggestive of the 

fact that the accused was keeping a vigil for everyone in the house of X to go out 

and then he entered her house. 
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32.  From the evidence of medical officer/PW 1 and the evidence of “X” herself 

it is seen that “X” had already attained the age of majority at the time occurrence. 

On examination, PW 1, found old tear in the hymen and a patulous vagina. On the 

basis of her examination, the medical officer in her cross-examination opined that 

the person under examination, was seen to be habituated to sexual intercourse. It 

is to be noted that the word “patulous” means “spread” or “exposed”. The result 

of examination thus necessarily, has to be read, to mean that the vagina of “X”, 

was open, spread or exposed and that there was old tear of the hymen. The trend 

of cross examination shows the story sought to be knit by the defence; the same 

being that “X” being a major was inclined towards the accused and the family 

members of “X” desired to marry “X” with the accused. Notwithstanding the latter, 

hints of their being consent on the part of “X”, in establishing a relationship with 

the accused, is apparent, in the cross-examination of the prosecution witnesses 

and the same cannot be underplayed. The defence has totally denied about the 

occurrence ever having taken place.  

 

33. It is to be noted that DW 1/the village head man stated that a meeting was 

called at the behest of PW 2 however, nothing concrete to be proved against the 

accused. DW 2 has also supported the fact of the meeting being held and has at 

the same time stated that a proposal was given to her, by the parents of “X” to  

give X in marriage to the accused but the parents of the accused having declined 

(as X was dumb) she had  communicated the same to the parents of “X”. DW 2 

has gone to the extent of saying that being hurt, a false case was lodged against 

the accused.  

 

34. It is seen that the alleged occurrence is of 30.5.2010 whereas the FIR was 

filed on 2.6.2010. PW 7/ “X” has stated that she had informed about the 

occurrence to PW 5 who, in turn informed the same to her mother/PW 2 and she 

herself had informed her mother after PW 5 had already so informed. As already 

stated hereinbefore, PW 5 has not supported the prosecution story. The FIR was 
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seen to have been lodged by PW 4/member of a Student’s Union on receipt of 

complaint from PW 2.  There is nothing on record as to what exactly was the 

contents of the complaint of PW2 and what ultimately was written in the FIR.  

 

35. From the appreciation of the evidence as recapitulated hereinbefore, more 

particularly the medical evidence of PW 1, the defence story cannot be held to be 

not probable. In the said backdrop, this court has no hesitation to hold that  it 

would not be safe  to come to the conclusion of guilt of the accused, solely, on the 

basis of  the evidence of the prosecutrix.  

 

36. In view of the discussion aforesaid, this Court holds that the prosecution 

has failed to prove the charge beyond reasonable doubt. The accused, Sri Tuntun 

Koch is held not guilty of the offence charged and, as such, he is acquitted of the 

charge u/s 376 I.P.C and set at liberty forthwith. 

 

37. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C.  

 

38. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr. P.C.   

 The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 3rd day of June, 2016.                

     

     Additional Sessions Judge No. 2, 
                Sonitpur, Tezpur. 
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A N N E X U R E 

 

1. Witnesses for Prosecution  

 P.W. 1:  Dr. Achinta Kr. Baruah 

 P.W. 2: Smit Kanaklata Borah  

 P.W. 3:  Moromi Kakati Kalita 

 P.W. 4:  Sri Tapan Bora 

 P.W. 5:  Sri Prabin Bora 

P.W. 6:  Sri Nabin Bora 

P.W.7:  “X” 

P.W. 8:   Sri Bholaram Bora 

2. Witnesses for Defence: 

 D.W.1: Sri Tarun Chandra Bhuyan 

 D.W.2: Smt Hiranya Borah 

3. Court Witnesses:  NIL  

4. Prosecution Exhibits:  

 Ext. 1: Medical Report 

 Ext. 2: FIR. 

 Ext. 3: Sketch Map 

 Ext. 4: Charge sheet 

 Ext. 5: Statement of Sri Prabin Borah 

 Ext. 6: Statement of Sri Nobina Bora 

 5. Defence Exhibits: NIL 

6. Material Exhibits: 

   

 

     Addl. Sessions Judge No.2 
        Sonitpur, Tezpur 


